Cash signals that AG intervention to stop
whistleblower prosecutions would be ‘very unusual’
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Attorney-General Michaelia Cash has dashed hopes that her office will intervene in
Australia's continued persecution of whistleblowers.

Attorney-General Michaelia Cash has played down her powers to intervene in whistleblower
prosecutions, such as the one against Australian Taxation Office whistleblower Richard
Boyle, saying the powers have “never been used” and are reserved for “very unusual”
circumstances.

Boyle is facing life in prison for speaking out about unethical debt collection practices inside
the ATO. Cash’s comments are another blow to hopes that the government would offer
clemency to the public servant, who last month was put on a pathway to trial despite
prosecutors earlier suggesting they might drop the case.

Under the Judiciary Act, the attorney-general has the power to intervene in a matter to
discontinue prosecutions.

But in a statement from her office, Cash told Crikey that these powers were reserved for
“very unusual and exceptional circumstances”.

“The [Commonwealth Director of Public Prosecutions (CDPP)] takes decisions about the
commencement of prosecutions independently of government, in line with the published

Prosecution Policy of the Commonwealth,” she said.

Cash added that the particular section of the Judiciary Act “predates the [CDPP] and has not
been used since the CDPP’s establishment”.

The attorney-general also has powers to stop prosecutions under the Director of Public
Prosecutions Act. But Cash said these separate powers had “never been used to direct the

CDPP in relation to a particular case”.

“The Prosecution Policy requires the CDPP to be satisfied that is would be in the public
interest,” she said.

“As such, it would not be appropriate for me to comment on any decision made by the CDPP
with respect to commencement of a prosecution.”

Times change

Cash has not always been so apathetic about the plight of whistleblowers.


https://www.crikey.com.au/2021/05/13/whistleblowers-richard-boyle-witness-k-michaelia-cash/
https://www.crikey.com.au/2021/05/13/whistleblowers-richard-boyle-witness-k-michaelia-cash/
https://www.crikey.com.au/2021/04/30/tax-office-richard-boyle-prosecution/
https://www.crikey.com.au/2021/04/30/tax-office-richard-boyle-prosecution/

In 2016 she was personally responsible for signing a deal with Nick Xenophon Team, now
Centre Alliance, to introduce major protections for whistleblowers in both the corporate and
public sectors. The deal was part of negotiations that secured the passing of Malcolm
Turnbull’s controversial Australian Building and Construction Commission bill.

While corporate sector protections were introduced under Turnbull minister Kelly O’Dwyer,
public sector reforms have never materialised.

The government says it is working to implement reforms but there is no sign of when they
will be implemented, leaving the door open to more public sector whistleblowers facing the
same plight as Boyle.

Crikey asked Cash why the government had not yet introduced the reforms as promised under
the 2016 agreement, but she declined to comment.

Not going away

The need for whistleblower protections is again in the spotlight after the CDPP doubled down
on its prosecution of Boyle. The CDPP hinted in March that it was considering dropping the
charges against him, but then indicated last month it was continuing its pursuit.

As AG, Cash could also withdraw her approval of the prosecutions of two other
whistleblowers — intelligence officer Witness K and his lawyer Bernard Collaery — who
face lengthy jail terms for their role in exposing the Australian Government’s illegal bugging
of the Timor-Leste cabinet. There is another hearing into the matter next week.

That seems less likely since the government is trying to make sure the trial is kept secret,
ostensibly on the grounds of national security, with Cash’s predecessor Christian Porter
routinely criticised for obstructing the trial.
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